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Spurr, 141 Mass. 283. Now, also, by virtue of statute in many states, a 
wife may contract with her husband, or may convey and mortgage directly 
to him. Mathewson v. Mathewson, 79 Conn. 23; Reynolds v. City National 
Bank, 71 Hun. 386. 

Evidence — Hearsay Evidence — Pedigree. — Sullivan v. Solis, 114 S. 
W. 456 (Tex.). — Held, relationship and pedigree may be proved by hearsay 
evidence. 

Declarations concerning pedigree are an exception to the rule as to 
the admission of hearsay evidence. DeHoven v. DeHoven, 77 Ind. 236. 
But such declarations are allowed only where they are made, before the 
commencement of the suit, by a deceased person, provided the person 
making them was related by blood to the person to whom they refer, or 
was the husband or wife of such person, McKelvey, Evidence, § 145; and 
they are admissible when pedigree is only relevant and not the question 
in issue. Inhabitants of Brookfield v. Inhabitants of Warren, 16 Gray 
(Mass.) 171. Contra : N. M. & M. V. Ry. Co. v. Simcoc, 14 Ky. Law 
Rep. 526. However, hearsay will not be admitted if better evidence is 
obtainable. Birney v. Hann, 10 Ky. 322. 

Evidence — Inspection by Smell and Taste. — Reed v. Territory, 98 
Pac. 583 (Okla.). — Held, that upon a prosecution for selling intoxicating 
liquor without a license, it was not error to permit the jury to look at 
and smell the contents of a bottle which had been properly identified and 
admitted in evidence, and which was alleged to contain whiskey. 

Evidence by inspection includes all knowledge that is gained by a 
tribunal through its senses, either what it sees, hears, tastes or smells. 
State v. Linkhaw, 69 N. C. 214. The court generally has discretion as to 
what it will allow the jury to see for itself, even when both parties to 
a cause assent. Marshall v. Gantt, 15 Ala. 682. In Maine and Michigan 
it has been held that the jury may smell and taste liquor to determine the 
contents of a bottle. People v. Kinney, 124 Mich. 486; State v. McCafferty, 
63 Me. 223. Grave doubts as to the propriety of this, however, have been 
expressed in Massachusetts and some other jurisdictions. Commonwealth 
v. Brelsford, 161 Mass. 61 ; State v. Coggin, 10 Kans. App. 455. These 
contrary views seem to be based on the ground that the less expert jurors 
would receive evidence from the more expert as to the contents of the 
bottle, in the privacy of the jury room, which would be against the rule 
that a juror cannot be allowed to give evidence to his fellow jurors with- 
out being sworn in. Wadsworth v. Dunnam, 117 Ala. 661 ; State v. hind- 
grove, 1 Kan. App. 51. 

Evidence — Parol Evidence Affecting Writings — Varying Terms of 
Contracts. — Ruggerio v. Leuchtenburg, 113 N. Y. Supp. 616. — Held, that 
where a written contract for the sale of land provided that the price 
should be a sum certain, but stated no other terms, so that it must be pre- 
sumed that the amount was payable in cash, parol evidence to show the 
terms of payment varied the terms of the contract, and its admission was 
error. 

The general rule is, that when a contract is reduced to writing the 
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contents of such document cannot be contradicted, altered, added to or 
varied by parol or extrinsic evidence. Uihlein v. Matthews, 172 N. Y. 
495; Pike v. Mcintosh, 167 Mass. 309. Such evidence may, however, be 
admitted when the terms of the contract are ambiguous. Burton v. O'Neill 
Mfg. Co., 126 Ga. 805 ; Hunt v. Gray, 76 la. 268. Also admissible to 
supply terms as to which a contract is silent, but which are in accordance 
with previous undisputed custom between the parties. Texas & P. Ry. 
Co. v. Coggin & Dunaway, 99 S. W. 1052 (Tex.). But, courts of equity 
grant relief in cases of fraud and mistake by carrying the intention of the 
parties into execution where the written agreement fails to express that 
intention. Hunt v. Rousmanier, 8 Wheat. 211 ; Spriggs v. Bank of Mt. 
Pleasant, 14 Peters 201 ; Ware v. Cowles, 24 Ala. 446. And where no 
fraud or mistake in its execution is alleged, the terms of a written contract 
cannot be varied, even in equity, by proof of a contemporaneous parol 
agreement. Connecticut Fire Ins. Co. v. Buchanan, 141 Fed. 877 (la.) ; 
Ware v. Cowles, 24 Ala. 446. 

Evidence — Written Instrument — Contemporaneous Verbal Agree- 
ment. — Paulson et al. v. Boyd et al., 118 N. W. 841 (Wis.). — In a suit 
on a note given for the price of certain mining stock, evidence of a con- 
temporaneous verbal agreement that the payee would renew the note twice 
for a similar period, and at the end of that time would accept a retransfer 
of the stock in satisfaction of the note at the maker's election, held, admis- 
sible to show that the note was never delivered with intent that it should 
consitute a completed instrument in praesenti. Finlin, Marshall, and Ker- 
win, J. J., dissenting. 

That parol evidence cannot be admitted to vary the terms of a written 
contract absolute on its face is a well-settled rule of law. Brown v. 
Spoffard, 95 U. S. 480. Cases of fraud, illegality or want of consideration 
are exceptions to this rule. Carrington v. Maff, 112 N. C. 115. Evidence 
of an oral agreement that a note is to become void upon the happening 
of a condition subsequent is inadmissible under the rule. Potter v. Earnest, 
45 Ind. 418. This rule excluding parol evidence to vary a written instru- 
ment presupposes the existence in fact of such agreement ; hence, the rule 
has no application where the writing was not delivered as a present con- 
tract but to become binding only upon performance of some condition 
precedent resting in parol. McFarland v. Sikes, 54 Conn. 250 ; Reynolds v. 
Robinson, no N. Y. 654. A note in the hands of a bona fide holder for 
value cannot be affected by such evidence to his prejudice. Burncs v. 
Scott, 117 U. S. 582. 

Gifts — Undue Influence — Burden of Proof. — Gilmore v. Lee, 86 
N. E. 568 (III.). — Held, that the relation of priest or spiritual adviser and 
parishoner is one of confidence, and a gift causa morris by a parishoner to 
her priest is in and of itself prima facie void, and the burden of proof 
rests on such priest to show that the gift was freely and voluntarily made, 
and that it was not the result of undue influence. Scott, J., dissenting. 

Freedom of will and good faith are as essential to the validity of a 
gift as in other contracts; Ferguson v. Lowery, 54 Ala. 510; Garvin v. 
Williams, 44 Mo. 465 ; and burden of proof is thrown on the donee to 



